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77 INTERPRETER RELEASES 

The Honorable Barney Prank 
o.s. House of Represantativ•• 
washington, DC 20515 · . 

Dear Congraesman Pnnk: 

. 217 February 14,2000 

Appendix! 

....... ,ACJIIIf 
, ... 

~ - ···•·· -· ·-- '" ·-----·- -- ... 
. ···--· --~----··'· ··-· ····-··-- -·-· 

Thank you for your :Nova~r 4, 1999, letter. to the 
Atto:mey General and the Co111111issioner of the I11111tisrzoatiOA .&Del 
)Jaturalization Service (DJS) regarding tha DTS! use o! 
·prosecutorial di•cZ.etion to aiiUiliorate certain ·hax•h .conailqUeftces 
•••ociated with the. 1996 immigTation· reforma. Separate, 
iclentical letters· of rapl:y have been sent to your 2·7 cosigners. 

. . , . 

· · · ,-·~:; XHS hae long, ~cJ.se~ .pro~acut~~ial disoret:iou tn ·its 
enforcement act;i~t.iea.. B~for~ thf. 19S6-.&'Idndmel1t:a t:o the ... 
Immi~ati:on and. Nationality .Aa.t;. C:INA), ·h0wa~·1 .- the .l•v al*o 
pzoovid.d ~mmigraJ:1on. j.udge• ,ith- br~•d 4i~o·retionaiy autho.tity to 
grant rel1ef·from deportation. to. many aliens placed iD 
'deport:atiOD Focaadiligs as .a :z:esult of their oriminal.eonviction. 
or othar ground• of deportation. Thiit c!i•crati:cmaxy .. authori~y to 
grant- .ub•tantive relief and ·ower permanent legal· •tatus - an 
authority entirely eeparate ·and· diat:l.not :·~zoom llfS prosecn.itorial 
cl:I.80J:etion - wa• 8harply' cu:i:ta.i~e4 by. ~he Ill.egal Illlliligration 
.Re:fora 'aDCl. XD11D.:l.grant Re~on.!bil.:l.ty Act of 1~96 liiR.IRA), PUb. :t.. 
No. 104·208, 110 $tat. ·1009. The I;RIRA 'eliminated both the 
possibility of .relief from depertati()l1,··~. t~ poaaibility of 

-~---· -.. :bond -for many criminal al1d o~r ali~ plaQ•~- *.D ~eportation 
and/or removal proceed.insrs who previoU4ly woul4~~bave. O.en 
elig~le for relie:f. · . · ...... .. ....... -.-·-·-~----T ..... ·::- · ·-.-,- ··· ·· · · 

· · cou~quently ~ the. IIR.I~ ·rendered the. exerc.iae· of . · · 
p;a:-oaacutorial. discreticA by tha. IUS _the only mea;z.w for av.zting 
the·,ext~eme hardship a•s.oci~a~•d with. c:•rt'a1n del)o:tt•tion and/or 
rem~v:al . casas . Curr~ntly :t1f.S ott'ic~ra :a,re e(IU1ppe4 'Wi t.b . · , 

--- ·····~· ··· aw;iit:.&ntial :rul•• ·.¢d. gui~ee· ragb'd£·ng 1:he · •~rc.!aa. Of · · 
diaa~etionary tunetiena ~ .~til;l, . the Depm~t .. ~ of. Ju8t;iee CDOJ). 
and· the. INS baliev!ll t~t IlfS _ of,fi~~J'• ~uld ~e:fit !;rca 
additional· guidailpe. in- the a..rea of pro•ecutorial dia=etion. · 

.-, T~ IHS is DOW WO¥'k.iDg'· to daw~Op· thij guidan~a, Which,. idli 
promote eone:l.ste~ and addraaa the'initiation or"tazmlnation of 
removal proceeding• in c•ses with· the potential ... for. 'extrelie 

· · hard•hip. tTn:fort~tely, p:rosecutorlal d.iacrati.on· guidelines -
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without carefully drafted aub8tantive amendment• to the INA -
remain an inadequate tool to alleviate the .. excessively barah 
~~n.equences of the 1996 amendments in truly exceptional eases. 

. . . Before the 1996 amenc!mants, the INA. ~fford.ed illligl'ation 
judges ample authority to :r:aviaw and gran~-- rel:ia:LiD .. COIIpelling 
.deportation casas involving what your letter refer• to aa 
•uriju8tifiable hardship.•. Moat significantly, many long-time 

.lawful pe::r:manent residents (LPRs} withO"ut-··aeriou.--m.-ony 
histories could apply for a waiver of vittual-ry··nr-~rtation 
grounds. Alao, in seeking relief from deportation, a rasPQ.ndent 
could attempt to prpve that hia or her. posit;ive. equities (e.~ g-.·, 
family.tiaa in the united State•, evidence of·bardahip if 
deportation occur•) outweighed relevant negative factoi:• , 
(a.g., aeriousneaa and racantnaaa of crimaa). This. allowed an 
immigration judge to •••••• all of the oirC'Wil8tancea ·of a case 
before rendering a deoiaiou. 

Congress in 19 96 enae~ttld far-reaching ·· immigntioD · UieDdments 
that eliminated relief from deportation for a large number of 
crimizual aliena. The IIRIRA significantly expanded. the 
definition of •aggravated felony~ tor depo~tation purpose• &De! 
barred LPRa from obtaining any relief f:tom · depol't&t·iOD ··if they 
had J:)een convicted of an aggravated felony, regardle•• of the 
data of conviction. While these· amandmenta have •ub•tantially 
asaiated the IN'S in removing dmgerou• c~iminal:ali~ froa thli 
united State•, we share your concern that .. tha execution of the 
reviaec:l· immigration laws haa at time~ aeverely. i~~pacte4· certain . 
long-time LPRa who co'IIIDlitted relatively leaa aerioua cri .. a eome 
ti1ile ago aDd who do not appear to pose a aunoent x-iak· to public 
aafetr· Not am:pzoiaingl[, theae l1mitationa on the availability 
of re ief for aliena aub act to ramoval'proceedinga have focused 
incre•••4 attention on t e INS' use of proaecutorial diacret.ion. 

Your letter ~ecifically ••k• whether the IHS beli.vaa that 
tha 1996 amendment• to the IN1 eliminated thia diaoretian. . 
The :C%1URA die! not altar, the DrS'· f1.llldament:al,authority to 
exeroiae proaecuto~i~l discretion. Xnclaad the new l242.(g) or 
the INA, a u.s.c. Sl252(g) (Bupp. IV 1998), specifically 
recognises the nrs• proaeautor~al di8cretion to decide wbechar or 

· not to commence a reii)CVal proc•eding. Iii fact, by expanding the 
olasaificationa of criminal aliena for whom no atatutory relief 
f:r:om removal exista, the IIRIR,A rendered the exerct·se of 
p;roaeout:orial c:U•cretion ·the only mean• for averting t~ extre11e 
hardahip aaaociat•d with certai:il removal.c••••· · 

In enforc~~ the immigration laws, INS otfi~era are equipped 
with substantial rules and guidance ~egarding the exercise of 
diacretiona~ functionil .. Part 239 of, thAi INS regulati~ in 

· chapter 8 of the Ccicle. of Pe~ral Regulations id.e~tifta• the" 
· · · INS officers who are autho:J;"ia:ed to co.IIU'Iellee re1110val . proceeding• 

and atatas the reaaona that c&Q aupport cancellatioa of not~ces 
to aP,pear, including that the circumstance• of the case have 
e~hang.d to auch an extant that continuation ia no long&¥ in the 
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beat intere•t• of the Oovernlllm1t. Immigration officer. also 
receive guidance and tr~ining regarding apecific di•crationary 
deciaiona auch •• when to grant voluntary c'laparture, c!aferrecl 
action, or •tay• of removal. 

The IllS exercise& prosecutorial discretianwith reapect to 
many enforeement decisions. For exa~r~ple, the ntS. axerci•es 
prosecutorial discretion ~hen dec~4~mt_whether to W~.iate a 
removal case, to allow a.n alien. t~ ... ~~thdr~w an~pllcation tor 
admiaaion, to grant voluntary departure, or to defer enforcement 
action. Similarly, the INS may parole .~n inadmis•ible alien into 
the united· State& for •u:rgent hu11anit~ian ·raa•oi111i o.r •ignificant 
pUblic benefit." ·we also agree that more ~an be dOne to . 
encourage these uses of proliecutori·a:t· dilie·:reelon ·~:o· avoid • 
unnec:essary hard•h1p. · ·- .. ____ . _ . ..,___ _ . . . · 

Jlowe"V*Z' 1 I WOUld be J:fti8S if. l left the i~~FZW••iaa that 
pro•ec:utorial cU•cretion can •olve_ ~~~--P~}-~ -.~ .. t.Qrth in your 
letter. Aa an .initial matter, the ·fact· ·tbat·th.--nrs· 11ay forego 
c~cing a removal proc:eeding does not cure tbe underlying 
immigration violation. Unlike the criminal laws, tba i...U.gration 
law• do not eontain generally applicable-statutes of li.ttation 
that allow pa•t violator• to move on.withtheir livas.after a 
•ufficient time withoUt fear of further enforcement con•aquence•. 
On the contr~; a removable alien Caven an LPR). again•t whom 
the IN'S does not initiate removal l)rocee·clings Will:.lilcely 
c:onfront probleu lOJig into the future. J'or example, an· 
immigrant who travel• outaida tha ODited State• and atte~ta to 
re-enter may not be adlld.••ible. Bven: if· tha · INS· f.inc!• •urgent 
hu'IIGUlitarian reaaona or [a] significant public benefit• toz
parole, the alian will remain in a legal limbo -thereafter. 
paroled but ineligible for penaanent admission to the country. 

Another concern with the axerciae of proaecutorial 
di•cration ia that if a law enfo~cement agency providea 
instructions or regulations on the exercise of p:ro•ecutorial 
.diacretion that ara unduly formalized or·rigid, auch guidance may 
potentially be con~~iderad to e8tabliah a aubatantive proc•s• for 
c:onferr!ng an immigration benefit. Stated differently, certain 
criminal aliena seeking to avoid re~al ~d ~tt.-pt to u•e 
such guidance to obtain judicial review of di•oretiODary 
enforcement decisions appropriately within the province of the 
Bxec:uti ve Branch. 

Finally, although Cong-reaa reaffirmed in the IIRIRA tha INS • 
proaecutorial discretion to commence removal proceedings against 
an alien, it aiel the oppo•ite with respect to·tn. agancr•• 
d~•cretio~ to ralea•• criminal alien• once the INS inat tutea 
proceedings. UDder ntA 1235 (c), COngress expraaaly limited the 
diaeretion the INS otherwise would hava had to rel•••• la~ully 
admitted alien•, aliena who cannot be remcvad, and aliens 
cooperating with a criminal inve•tigation even it the•• 

_individuals have committed relatively mino~ crimea and pose 
neither a danger to the eommunity nor a flight risk. 

·. 
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Add.i tional ~~s p:i:OIIIi6Cutorial· .· d±s-cretion-gn±danca cannot 
alimi.J1ata. all COiltrovaray 'about iumdgrat;.ton-~enforcement. · 
deciaiona. Xan:l.gration officers entzuatad with tb.e difficult 
reapcmaihil:l.ty of enfo1:cing our. immigration· ~~w• cOn.a.i•tantly, · 
fairly and thoroughly will oontinue·to·be requir•d to 'lll&)ce 
di~fioult deciaion•, often without t~. opti~.--time. mel '· 
information with which to do ao •.. qui4elinea on prosecutorial 
deci,aions - no matter bow comprehensi-ve·-or )lew--carefully. · 
implemented- remain an inadequate substitute for·the more 
~bo:r:ou~h evidentiary p:r:ccee••• p;:eYiOYJtli--~~~~-~!!.J~.nder · 
the INA, wherein an experienced· immigrat em 'judge:. could· review 
evidence_ and elicit teatimony. · . · · ·· · · 

. . 

· i'or these reaaon•, I urge you to re:l ect tha notion that 
prosecutor:l.al di•cret:l.on, even wi•ely ~rciaed;· .. can provide an 
adequate auhatitute for •cund adaini•trative adjudication. We 
.will ·continue to develop guidel~• to make the .aat·o~ t~i• 
limitecl tool. N'everthelelia,:· we also naaa· your" liupport for 
remadial legi•lation. Aa alway•, I X'em&in committecl to working 
with congre••· . to ensure the highe8t. at-.ndarda of deliberation· and 
juatica in tha d.eaign and implementation of our Nation' • · 
!miaigJ:ation laws • · · · . . · · · ·· · · . 

· J: appreciate your concern and yqu:r: co11111\el1ta, and t~•t that 
you will not haaitate to contact me if I can be of as•1atance. 

Sincerely, 

~ A. ·_j_<i7 . A . 
~-'"·\·~ 

· ·Robert R.abe.n 
ASaiatant Attorney General 

. : · ... ; ... 
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