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Form -9 Inspection Overview

{3 November 6, 1986, the enactmernt of the Invnigration Reform and Control Act
required emplovers 1o verity the identity and employment eligibility of their eoplovees
and created criminal and oivil sanctions for emplovment related wiolations. Section 2744
{b} of the Innnigration and Nationaltty Act {INAL codified in R US.CL § 1324a (b),
requires eraplovers to verify the identity and employment ehigibility of all individuals
hived in the United States after November £, 1986, 8 CFR. § 274a.2 designates the
Emplovment Eligibility Verification Form I8 (Form 149} as the means of documenting
this verification. Employers are required by law o maintain for inspection original
Forms -9 for all current employees. In the case of former employees, retention of Forms
1% are required for a period of gt least three years from the date of hire or for one vear
after the employee is no longer emplover, whichever is longer,

The administrative inspection process is initiated by the service of a Wotice of Inspection
(NGO upon an emplover compelling the production of Forms 19, ULS, Immigration and
Customs Enforcement (IO} typically will allow 3 business days to present the Forms I-
9. Often, ICE will request the emplover provide supporting documentation, which may
include a copy of the pavroll, list of current emplovees, Articles of Incorporation, and
bustness Heenses, '

ICE agents or auditors then conduct an inspection of the Forms 1-9 for compliance.
When techuial or provedural violations are found, pursuant o INA §274AM6E 8
US.CL§ 1324abYn) By, an emplover is given ten business days to make corrections.
An emplover may receive a monetary fine for all substantive and uncorrecied technical
viclations. Emplovers determined to have knowingly hirved or continued o employ
unauthorized workers under INA & 274A%a(D{a) or (a2 (B LS § 1324alay(1 ¥a) or
{a¥2Y)) will be required to cease the unlawful activity, may be fined, and in certain
stfuations may be prosecuted oriminally. Additionally, an employer found to have
knowingly hired or continued to employ unauthorized workers may be subject to
debarment by ICE, meaning that the employer will be prevented from participating in
future federal contraots and from recelving other government bepefits.

Monetary penalties for knowingly hire and continuing to employ viclations range from
B375 to $16,000 per violation, with repeat offenders receiving penalties at the higher ead.
Penalties tor substantive vielations, winch includes failing to produce a Form -9, range
from $110 to $1,100 per violation, In determining penalty amounts, ICE considers five
factors: the sixe of the business, good faith effort to comply, serivusness of violation,
whether the vielation involved unauthorized workers, and history of previeus violations.'
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ICE will notify the audited party, in writing, of the results of the inspection onee
completed. The following are the most conwnon notices:

s Motice of nspection Results — also known g8 g “compliance letter.” used to notify
a business that they were found 1o be in compliance.

o Notice of Suspect Documents - advises the empluyer that based on g review of the
Forms 1-9 and documentation submitied by the employes, HE has determined
that the employee 15 unanthorized to work and advises the emplover of the
possible oriminal and civil penglties for continuing to employ this indbvidual. 1CE
provides the emplover and employee an opportunity to present additional
documentation to demonstrate work authorization if they believe the finding is in
eIroT.

s Notice of Discrepancies - advises the emplover that based on a review of the
Forms 1.9 and documentation submitted by the employee, ICE has been unable to
determine their work eligibility. The employer should provide the employes with
a copy of the notice, and give the emplovee an opportunity to present ICE with
additional documentation to establish their employment eligibility.

»  Notice of Technical or Procedural Failures — identifies technical violations
identified during the audit and gives the emplover 10 business days to correct the
forms. After 10 business days, uncorrected technical and provedural fatlures will
become substantive violattons.

e Warning Notice - issued in circumstanges where substantive verification
violations were identified but circumstances do not warrant a monetary penalty
and there 18 the expectation of future compliance by the emplover.

e Notice of Intent to Fine (NIF} -~ may be issued for substantive, uneorrected
techrical, knowingly hire and continuing to employ violations,

In instances where a MNIF i served. charging documents will be provided specifving the
violations commitied by the employer. The emplover has the opportunity fo either
negofiate a settloment with ICE or request a hearing before the Office of the Chief
Admimstrative Hearing Officer (OCAHD) within 30 days of receipt of the NIF. ifthe
emplover takes no action after recetving a NIF, ICE will issue a Final Urder. If g hearing
is requested, OUAHO assigns the case to an Administrative Law Judge (ALY, and sends
all parties a copy of a MNotice of Hearing and government’s complaint, thus setting the
adiudivative process in motion.

The Motice of Hearing spells cut the procedural requitements for answering the
complaint and the potential conseguences of fatlure to file a timely response. Many
OCAHO cases never reach the evidentiary hearing stage because the parties cither reach
a seftlement, subject to the approval of the ALL or the ALY reaches a decision on the
merits through dispositive prehearing rulings,

¥
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Determination of Becommended Fie

The cumulstive recommended fine set forth in the Notice of Intent to Fine is determined
by adding the amount derived from the Kuowing Hire / Continuing te Employ Fine
Schedule (plus enhancement or mitigation) with the amount derived from the
Substantive / Uncorrected Technical Violations Fine Behedule {plus enhancement oy
mitigation). Typically, the date of the vivlation shall be the date ICE condueted the Form
-4 inspection and not the date the Form [-9 was completed by the emplover,

Penalties for Knowing Hire / Continuing o Empley Violations

Emplovers determined to have knowingly hire or continuing to employ violations shall be
reguired to cease the unlawful aotivity and may be fined. The agent or auditor will divide
the number of knowing hire and continuing to employ violations by the number of
employees for whom a Form 199 should have been prepared to obtain a vielation
percentage. This percentage g&zm ides a saw: fine amount depending on whether this s a
Pirst Tier (1™ time violator), § “w’ wd Tier (27 time violator}, or Third Tier (3% gr
subsequent time violator) case. The standard fine amount listed in the table relates 1o
each knowing hire and continuing to employ violation, The range of the three tiers of
penalty amounts” are as follows:

- Knowing Hire / Continuing to Employ Fine Schedule
{For viclations scourring on or after 3/27/68)

Standard Fine Amound
{:i;ig;:f;i i?;;;iiw First Tier Seeond Tier ”i‘ix;r;i @’?&:r
’ $375.83,2 - 56,5 IROTN
Viclations 3375 - $3,200 33,200 - 56,500 $16,000
8% - 8378 3,200 54,308
1% ~ 'i*} 2 %845 53780 §6,3580
2% ~ 29% 81318 4,300 $8,200

Collection 1; n*ma nmt Xs,t s\f ‘«% Twmc (:mgsmm*v arg \w«zrmd e &mnm{’ for m‘" i os; i1 3"{:’
wi‘,uba’{mr of civil monetary penaities and are determined by a non-discretionary, statatory formmla.

3 FR 10150 (szuan 248, Ai}{}, 3
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30% - 39% $1785 $4,850 510,150
40%, - 49%, $2235 $5.400 512,100
50% or more $2,725 $5,950 $14,050

- Knowing Hire / Contipuing to Employ Fine Schedule
{For vielations eccurring between /2999 and 3/27/08)

Standard Fine Amount
¢ {m’ééﬁ?&i %;szz?ﬂm First Tier Second Tier "gi:;rg@img
' s S §275 52,2 $2,200 ~ $8,501 Pt OOy
Yiolations 275 - 52,200 32,208 - 55,500 $11.,000
1% « 9% BATH 52,200 53,308
18% ~ 19% SHB0 2,750 54,500
2% - 29% 5928 53,300 $8,908
30%6 - 39% §1250 93,850 7,200
40% - 49% $1575 $4,400 58,500
0% or more $1.500 B4, 950 L9800
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Penalties for Substantive and Uncorreeted Techuical Violations

The agent or auditor will divide the number of violations by the number of emplovees for
whom a Form 1-9 should have been prepared fo obiain a violation percentage. This
percentage provides a base fine amount depending on whether this is a frst offense,
sevond offense] or a thard or move offense. The standard fine amount Hsted in the table
relates to gach Form -9 with violations, The range of penalty amounts are a3 follows:

Substantive / Uncorrected Techuival Violation Fine Schedule

Standard Fine Amonnt

Substantive Verification 151 Offense 2l Offense 3rd {]f}“m;se

i 8116 - 511 $110 - % » e
Yinlatinns P16 - 51100 SH10 - 511048 $110 - $1166

% - 9% §116 RSO $1,1860

169 - 19% 2275 L850 %1100

2HY% - 29N $440 $750 $1.100

30% - 39% S605 $850 $1,100

40% - 49% $770 5950 $1,100

50% or more $935 $1,100 $1,100
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Enhancement Malrix

The following matrix will be used to enhance or mitigate the recommended fine

contained on the Notice of Intent to Fine, ”

Business size
Crood faith
Reriousness

Unauthorized Altens

History

Cumulative Adjusiment

Aggravating

e

Mitigating Neutral

$
LAy Ly U
R
¢\
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Form 19 Inspection Process
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