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INTRODUCTION

Prompted by controversy over DHS’s policies and practices relating to family detention, Secretary
Jeh Johnson announced the establishment of the DHS Advisory Committee on Family Residential
Centers (ACFRC or the Committee) on June 24, 2015.1 Secretary Johnson explained that:

ICE Director Saldafia and | understand the sensitive and unique nature of detaining
families, and we are committed to continually evaluating it. We have concluded that
we must make substantial changes to our detention practices when it comes to
families.

Among the responses he announced was the formation of this Committee, “to advise Director
Saldafia and me concerning family residential centers.” The Committee’s charter confirms a broad
scope for our advice-giving:

The Committee provides advice and recommendations to the Secretary of the
Department of Homeland Security (DHS) through the Assistant Secretary for U.S.
Immigration and Customs Enforcement (ICE) on matters concerning ICE’s family
residential centers as it relates to primary education, immigration law, physical and
mental health, trauma-informed services, family and youth services, detention
management, and detention reform.?

And similarly, our March 2016 tasking directed the ACFRC to:

Develop recommendations for best practices at family residential centers that will
build on ICE’s existing efforts in the areas of educational services, language
services, intake and out-processing procedures, medical staffing, expansion of
available resources and specialized care, and access to Legal Counsel . . . Detail
mechanisms to achieve recommended efficiencies in the following focus areas:
1) educational services . . . 2) language services . . . 3) detention management . . .
4) medical treatment . . . 5) access to counsel.

The Committee’s members are listed at this Report’s Appendix A; the Committee’s tasking is
attached to this Report as Appendix B.3

Prior to presenting this report to ICE and DHS, the Committee met twice, once in Washington,
D.C. in December 2015, and once in Texas in March 2016, in order to participate in guided site
visits of two of the Family Residential Centers (FRCs), the South Texas Family Residential Center
(Dilley) and the Karnes County Residential Center (Karnes). A much smaller group visited the
third FRC, the Berks Family Residential Center (Berks), in June 2016. In order to fulfill our
tasking, the Committee submitted numerous information requests to ICE, which supplied some of
the requested documents and other information. Unfortunately, ICE deemed a number of our
requests beyond the Committee’s scope, which it considered more limited than our charter or our

1 Jeh C. Johnson, Secretary of Homeland Security, Statement by Secretary Jeh C. Johnson On Family Residential
Centers (June 24, 2015), https://www.dhs.gov/news/2015/06/24/statement-secretary-jeh-c-johnson-family-residential-
centers.

2 U.S. Immigration and Customs Enforcement Advisory Committee on Family Residential Centers (July 24, 2015),
https://www.ice.gov/sites/default/files/documents/Document/2015/acfrcCharter.pdf.

3 See Advisory Committee on Family Residential Centers (ACFRC), Committee Tasking, https://www.ice.gov/acfrc.
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tasking. We have therefore supplemented the information ICE provided with information from
credible non-governmental organizations, federal court filings, and the ACFRC’s own individual
members’ expertise. This report covers all the areas in our tasking, and notes the basis of our
information and recommendations.

The detention of migrant children and families by the U.S. government has been controversial
since its inception. Child and family detention has been the subject of a number of federal lawsuits
— most notably, the Flores litigation (currently captioned Flores v. Lynch), filed in 1985 and still in
active litigation.* Since its inception, many reports by government agencies (including the
Government Accountability Office (GAQ) and various subunits of DHS), the United Nations High
Commissioner for Refugees (UNHCR), the American Bar Association (ABA), and advocacy
organizations have made similar and negative findings. In this report, the ACFRC adds our voice
to those prior critiques. We offer numerous recommendations to improve detention management
and conditions. But these should be understood in light of our basic conclusion and first
recommendation, which is repeated and discussed in depth in Part I, below:

Recommendation 1-1: DHS’s immigration enforcement practices should operationalize the
presumption that detention is generally neither appropriate nor necessary for families — and
that detention or the separation of families for purposes of immigration enforcement or
management, or detention is never in the best interest of children. DHS should discontinue
the general use of family detention, reserving it for rare cases when necessary following an
individualized assessment of the need to detain because of danger or flight risk that cannot
be mitigated by conditions of release. If such an assessment determines that continued
custody is absolutely necessary, families should be detained for the shortest amount of time
and in the least restrictive setting possible; all detention facilities should be licensed, non-
secure and family-friendly. If necessary to mitigate individualized flight risk or danger, every
effort should be made to place families in community-based case-management programs that
offer medical, mental health, legal, social, and other services and supports, so that families
may live together within a community.

Our report proceeds as follows: We complete this Introduction with some background on family
detention. We then proceed in seven parts, addressing:

1. Decision to Detain and Release

Reform of Detention and Alternatives-to-Detention (ATD)
Access to Counsel

Education Services and Programs

Language Access

Medical, Mental Health, and Trauma-Informed Care
Inspections, Complaints, and Oversight

No a~owd

4 For a summary of the litigation, see CIVIL RIGHTS LITIGATION CLEARINGHOUSE, Case Profile Flores v. Reno,
http://www.clearinghouse.net/detail.php?id=9493. See especially Stipulated Settlement Agreement, Flores v. Reno,
No. 85-cv-4544-RIK(Px) (C.D. Cal. Jan.17, 1997), http://www.clearinghouse.net/chDocs/public/IM-CA-0002-

0005.pdf.



http://www.clearinghouse.net/detail.php?id=9493
http://www.clearinghouse.net/chDocs/public/IM-CA-0002-0005.pdf
http://www.clearinghouse.net/chDocs/public/IM-CA-0002-0005.pdf

Background:

In 2009, at the beginning of the Obama Administration, ICE funded two FRCs — the Berks County
Family Residential Center, in Leesport, PA, and the T. Don Hutto Residential Center in Taylor,
TX (Hutto). Total capacity was an estimated 384 beds. Within nine months, ICE had stopped
detaining families at Hutto, reducing its family detention capacity by about 500 beds. Since then,
ICE has opened and closed one temporary FRC and then opened two new FRCs, over time
increasing its total capacity to detain families by over 3,200 beds. (See Appendix B: A Brief
History of INS/ICE Family Residential Facilities.)

Today, midway through the Administration’s eighth and final year, ICE maintains three FRCs,
each operated by a different contractor, although of course ICE is responsible for all three.® As is
ordinary practice, we refer to the facilities, which are described below,® by their location rather
than their formal name/abbreviation. The contracting organizations have hundreds of staff, and
ICE also has employees who work at the facilities, both to monitor conditions and to carry out
immigration processing. Their total operating capacity is 3,326 beds:

e Karnes County Residential Center. This facility, in Karnes City, Texas, is operated by the
GEO Group — a private prison company. It has been a family detention center since August
2014. As of August 2016, it held 595 women and children, which is approximately its
operating capacity. As of June 2016, ICE reported 49 ICE staff at Karnes.

e South Texas Family Residential Center. This facility, in Dilley, Texas, is operated by
Corrections Corporation of America; it opened in December 2014. It has a 2,400 bed
capacity, but as of August 2016 held 1,374 women and children; in June 2015, ICE
reported 41 ICE staff at Dilley.

o Berks Family Residential Center. This facility, in Berks County, Pennsylvania, is owned
and operated by Berks County. It originally opened in March 2001. In February 2013 the
facility was moved to a new building, also operated by the county, reconfigured with
original capacity for 96 but potential capacity for up to 200, and designed as a non-secure
residential facility for children and their parents. It currently has a maximum capacity of
96, but as of August 2016, held 75 people. Fathers have in the past been detained at Berks,
but it is our understanding that ICE currently is using the facility to detain only mothers
and their children. We do not know how many ICE staff work at Berks.

ICE was unwilling to share with us information on the length of detainees’ stays, but according
to the federal government’s public filings in the Flores litigation, looking at families initially
booked into ICE’s FRCs starting October 23, 2015 (that is, excluding any families taken into
custody prior to that date), the statistics as of May 16, 2016 were:

e Total detainees over the 7-month period: 18,706.

e Average length of stay: 17.7 days for those still detained as of that date; 11.8 days for those
no longer in detention.

e Over the entire population (both detained as of May 2016 and previously released):

5

® Descriptions are largely based on Decl. of Jon Gurule at 5, Flores v. Holder, No. 2:85-cv-04544 (C.D. Cal. June 3,
2016), www.clearinghouse.net/chDocs/public/IM-CA-0002-0030.pdf.
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a. 58% were released in 10 days or less.
b. 96% were released in 20 days or less.
c. 99% were released in 30 days or less.’

The same filing also included snapshot-type information. Looking at the population detained on
May 16, 2016:

There were a total of 1,734 detainees.

44% at that point in time had so far been detained for 10 days or less.
88% at that point in time had been detained for 20 days or less.

94% at that point in time had been detained for 30 days or less.®

We have been told that after U.S. District Judge Dolly Gee entered an order in Flores in July
2015° requiring speedier release of most children from family detention, the Texas facilities have
mostly had families pass through in less than three weeks; families housed at Berks have faced
very substantially longer detention periods with some families remaining in detention for over a
year.

Each FRC is covered by ICE’s Family Residential Standards, which are publically available at
https://www.ice.gov/detention-standards/family-residential. In addition, materials provided by ICE
to the ACFRC Subcommittees confirm that when the 2011 Performance Based National Detention
Standards (PBNDS 2011) provide a higher level of care for detainees, FRCs are required to adhere
to that higher standard. With respect to medical and mental health care, FRCs are also required to
comply with ICE Health Care Service Corps (IHSC) policies and procedures, but these were not
made available to the ACFRC.

Each facility has adopted its own facility-specific policies, which are supposed to implement and
expand upon the Standards. These are not publically available but we have obtained a few of them
from ICE. In addition, each FRC provides its detainees with a resident handbook, which
summarizes the rules, policies, and procedures that affect them; we were provided the handbooks
in English, but they are also available in Spanish.°

"1d. at 12-13.

81d. at 13.

% Flores v. Johnson, 2:85-cv-04544 (C.D. Cal. July 24, 2015), http://www.clearinghouse.net/chDocs/public/IM-CA-
0002-0017.pdf. In her July 2015 Flores decision, Judge Gee found that the DHS’s family detention policies were out
of compliance with the stipulated settlement in the case, which regulated the treatment and conditions of children in
INS custody. The settlement is available at http://www.clearinghouse.net/chDocs/public/IM-CA-0002-0005.pdf.

10 Each of the existing FRC resident handbooks is publically available, because they were filed in the Flores litigation.
The Karnes handbook, in English and Spanish, is available as exhibits 1 and 2 to the Decl. of Juanita Hester, Flores v.
Holder, No. 2:85-cv-04544 (C.D. Cal. June 3, 2016), www.clearinghouse.net/chDocs/public/IM-CA-0002-0029.pdf.
The Dilley handbook, in English and Spanish, is available as exhibits 1 and 2 to the Decl. of Valentin de la Garza,
Flores v. Holder, No. 2:85-cv-04544 (C.D. Cal. June 3, 2016), www.clearinghouse.net/chDocs/public/IM-CA-0002-
0029.pdf. The Berks handbook is available, in English only, as exhibit 2 to the Decl. of Joshua G. Reid, Flores v.
Holder, No. 2:85-cv-04544 (C.D. Cal. June 3, 2016), http://www.clearinghouse.net/chDocs/public/IM-CA-0002-

0030.pdf.
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1. DECISIONS TO DETAIN AND RELEASE

In the view of the ACFRC, it is well within our broad mandate and tasking, quoted above, to
evaluate DHS’s policies relating to decisions to detain, the length of detention, decisions to release,
and conditions of release. Operating on this premise, and beginning in December 2015 and
continuing to the present, members of the ACFRC and its Subcommittees requested relevant
information regarding detention and release policies. DHS was unresponsive to these requests; ICE
ultimately stated in a July 2016 exchange with the ACFRC that issues concerning decisions to
detain, length of detention, conditions of release, and related questions are “outside the scope” of
our mandate to develop best practices applicable to FRCs. This conclusion contradicts the
Committee’s charter and appointment documents.

In the absence of requested information from DHS, the Committee has consulted a wide range of
other credible sources, including, for example, the United States Commission on International
Religious Freedom, the American Bar Association, reports by well-respected non-governmental
organizations, and public statements made by Secretary Johnson.

Each recommendation in this Part is preceded by a brief overview of the controlling law and
policies relevant to detention and release, and a summary of current practice. The
recommendations are intended to improve current practice consistent with extant U.S. law and

policy.

First and most importantly, our overarching recommendation is for DHS simply avoid detaining
families. We recommend that DHS not place asylum seeker families in expedited removal or
reinstatement of removal, and instead to return to its prior practice of placing these families in
regular removal proceedings via a Notice to Appear (NTA) and releasing them. with the use of
appropriate follow up support or compliance requirements as alternatives to detention where
needed to address public safety or flight risk concerns.

Recommendation 1-1: DHS’s immigration enforcement practices should operationalize the
presumption that detention is generally neither appropriate nor necessary for families — and
that detention or the separation of families for purposes of immigration enforcement or
management, or detention is never in the best interest of children. DHS should discontinue
the general use of family detention, reserving it for rare cases when necessary following an
individualized assessment of the need to detain because of danger or flight risk that cannot
be mitigated by conditions of release. If such an assessment determines that continued
custody is absolutely necessary, families should be detained for the shortest amount of time
and in the least restrictive setting possible; all detention facilities should be licensed, non-
secure and family-friendly. If necessary to mitigate individualized flight risk or danger, every
effort should be made to place families in community-based case-management programs that
offer medical, mental health, legal, social, and other services and supports, so that families
may live together within a community.

In the event that DHS declines to accept this recommendation in full, we make additional
recommendations on, inter alia, the proper release of families in expedited removal processes and
against the use of prolonged detention of families in almost any circumstance. This Part concludes
with recommendations relating to conditional release, bond, and case management for released
families.



A. Limit or Eliminate the Use of Expedited Removal and Reinstatement of Removal
for Families

In 1996, the Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA) created a
new “expedited removal process,” giving immigration officers the authority to order certain
categories of immigrants removed without a hearing or review by an immigration judge.!! The
expedited removal statute, INA Section 235, states that “any alien subject to the procedures under
this clause shall be detained pending a final determination of credible fear of persecution and, if
found not to have such a fear, until removed.”*? The government interprets this language to require
detention in the specified circumstances. Similarly IIRIRA also established Reinstatement of
Removal for individuals returning with prior orders of removal.*

Since the initial implementation of expedited removal, the categories of people to which it applies
have been successively expanded!* by DHS and the number of immigrants placed in expedited
removal proceedings has increased dramatically.'® Nationals from Mexico, Guatemala, Honduras,

1 Immigration and Nationality Act (INA) § 235.

12 1d. § 235(b)(1)(B)(iii)(1V).

13 Like those in expedited removal, immigrants whose prior removal orders are reinstated are also subject to curtailed
administrative procedures. INA § 241(a)(5); 8 C.F.R. § 1241.8. However, individuals in reinstatement of removal who
are found to have a reasonable fear of persecution or torture are eligible for withholding of removal or protection under
the Convention Against Torture. Although DHS takes the position that these individuals are not eligible for asylum,
litigants have raised contrary views, which have been accepted by at least some immigration judges. As the
Committee’s recommendations in this section focus primarily on expedited removal, we do not here engage in a
detailed discussion of reinstatement of removal procedures. The curtailed reinstatement procedures, however, raise
many of the same concerns regarding lack of due process and the possibility of refoulement of refugees in violation of
international and domestic legal obligations. In addition, some of the detainees at FRCs will be immigrant crime
victims with pending VAWA, T or U visa cases. In the Violence Against Women Act of 2005, Congress urged the
Department of Homeland Security to exercise its discretion not to subject immigrant victims with pending or approved
VAWA self-petitions, U visas or T visas to reinstatement of removal, which prevent securing such relief. See
Extension of Remarks by John Conyers Regarding VAWA, 151 CONG. REC. E2605-07 (Dec. 18, 2005).

14 Expedited removal was first implemented in 1997 when IIRIRA entered into force and at that time only applied to
arriving non-citizens at ports of entry, per INA § 235(b)(1)(A)(i). INA 8235(b)(1)(A)(iii) also gives the Attorney
General authority to apply expedited removal to other categories of immigrants. In November 2002, expedited removal
was expanded to apply to undocumented non-Cubans entering the U.S. by sea and by September 2005 had been
expanded to apply to undocumented non-Cubans apprehended within 14 days after entry within 100 miles of the U.S.
Southwest border. ELIZABETH CASSIDY & TIFFANY LYNCH, U.S. COMM’N ON INT’L RELIGIOUS FREEDOM (USCIRF),
BARRIERS TO PROTECTION: THE TREATMENT OF ASYLUM SEEKERS IN EXPEDITED REMOVAL 13 (2016),
http://www.uscirf.gov/sites/default/files/Barriers%20To%20Protection.pdf [hereinafter “USCIRF REPORT”]. In 2006,
this provision was extended to all U.S. borders. American Immigration Council, Removal Without Recourse: The
Growth of Summary Deportations from the United States (Apr. 28, 2014),
https://www.americanimmigrationcouncil.org/research/removal-without-recourse-growth-summary-deportations-
united-states. Data from USCIS Asylum Division Quarterly Stakeholder Meetings shows that in FY2014, 80% of
people put into expedited removal were non-citizens crossing the border versus 20% non-citizens entering at ports of
entry. In contrast, in FY2005, non-citizens crossing the border comprised 10% of expedited removal cases and ports of
entry 90%. USCIRF REPORT at 14.

5 In FY 1998, there were 23,487 expedited removals (representing 20% of all removals). In FY 2013, there were
193,032 expedited removals (representing 44% of all removals). USCIRF REPORT, supra note 14, at 12 (citing data
from the DHS Office of Immigration Statistics, Annual Reports on Immigration Enforcement Actions and Statistical
Yearbook).
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and EI Salvador accounted for 98% of all expedited removals in FY 2013.® However the use of
expedited removal and reinstatement of removal is discretionary and not mandatory. DHS has the
option of using or not using expedited removal or reinstatement of removal in individual cases. In
fact, prior to 2014, families were typically not put into expedited removal and rarely reinstated but
instead generally issued Notices to Appear and released.” In fact, ICE officials stated in 2011 that
it was ICE policy to place families apprehended at or near the border in regular removal
proceedings under Section 240 of the INA, rather than expedited removal.'®

Following the increase in arrivals of unaccompanied children as well as families (often referred to
as the “surge”) in the summer of 2014, this policy changed. DHS Secretary Jeh Johnson began
stating publicly that families would be detained in order to deter others from coming to the U.S.*°
To effect this policy, DHS began putting families — primarily mothers and their children — in
expedited removal proceedings? and reinstatement proceedings, and detaining them. In 2014,
there was only one family detention center in operation, the Berks County Family Residential
Center, with a 96-bed capacity.? As it began scaling-up the use of expedited removal for families

16 USCIRF REPORT, supra note 14, at 13. See also HUMAN RIGHTS FIRST, FREQUENTLY ASKED QUESTIONS: ASYLUM
SEEKERS AND THE EXPEDITED REMOVAL PROCESS (Nov. 2015),
http://www.humanrightsfirst.org/sites/default/files/FAQ-asylum-seekers-and-the-expedited-removal-process.pdf (“The
overwhelming majority of individuals placed in expedited removal are from El Salvador, Guatemala, Honduras, and
Mexico.”).

17 See, e.g., COMM’N ON IMMIGRATION, AMERICAN BAR AsS’N, FAMILY IMMIGRATION DETENTION: WHY THE PAST
CANNOT BE PROLOGUE 22 (July 31, 2015),
https://www.americanbar.org/content/dam/aba/publications/commission_on_immigration/FINAL%20ABA%20Family
%20Detention%20Report%208-19-15.authcheckdam.pdf (“In the years immediately prior to the summer of 2014,
almost all families arriving at the U.S. border seeking asylum were released to live in the community while their
immigration hearings moved forward”) [Hereinafter ABA FAMILY DETENTION REPORT].

18 INTER-AM. COMM’N ON HUMAN RIGHTS, REPORT ON IMMIGRATION IN THE UNITED STATES: DETENTION AND DUE
PROCESS note 568 (Dec. 30, 2011), https://www.0as.org/en/iachr/migrants/docs/pdf/Migrants2011.pdf.

19 See, e.g., Statement by Secretary of Homeland Security Jeh Johnson Before the Senate Committee on
Appropriations (July 10, 2014), https://www.dhs.gov/news/2014/07/10/statement-secretary-homeland-security-jeh-
johnson-senate-committee-appropriations; Jeh C. Johnson, Secretary of Homeland Security, Readout of Secretary
Johnson’s Visit to Texas (June 20, 2014), https://www.dhs.gov/news/2014/06/20/readout-secretary-johnsons-visit-
texas; ABA FAMILY DETENTION REPORT, supra hote 16, at 23 (describing the Administration’s “no-release” policy
intended to deter other families from seeking asylum in the U.S.).

20 CATHOLIC LEGAL IMMIGRATION NETWORK, EXPEDITED REMOVAL AND FAMILY DETENTION: DENYING DUE PROCESS
1 (2015), https://cliniclegal.org/sites/default/files/cara/Expedited-Removal-Backgrounder.pdf (“[T]he number of
families the government has placed into the expedited removal process and subsequently detained has increased.”).

21 See ABA FAMILY DETENTION REPORT, supra note 16, at 812 for a history of family detention in the United States,
including a summary of the opening in 2006 and subsequent decommissioning in 2009 of the T. Don Hutto Family
Residential Center as a place to detain families. The Berks County Family Residential Center was opened in 2001,
converted from a former nursing home, with 84 beds. It has since been expanded to its current 96-bed capacity.
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in response to the “surge,” ICE opened additional family detention facilities? to hold the
dramatically larger number of detained families.?

In February 2015, the U.S. District Court for the District of Columbia issued a preliminary
injunction enjoining DHS from using deterrence as a factor in initial custody determinations and in
arguments against release of families on bond.?* In June 2015, Secretary Johnson announced that
DHS had “discontinued invoking general deterrence as a factor in custody determinations in all
cases involving families.”

Nevertheless, at the individual immigration officer level, it remains unclear what factors are used
for custody determinations, and how they are applied. It is also unclear whether these decisions are
made by ICE or Customs and Border Protection (CBP). The ACFRC repeatedly requested
information on this point, but ICE did not provide the requested information. In the absence of
information from ICE, we have looked to data and analysis provided by other credible sources, a
number of which have found that the decision to put women and children in expedited removal has
not seemed to follow any clear applicable standard, but appears largely dependent on whether there
is available bed space in FRCs. We do not know if this remains true in recent months, when the
Flores court’s insistence on speedier processing of families has reduced the population in the
FRCs to well below capacity. But prior to that change in circumstances, the United States
Commission on International Religious Freedom (USCIRF) report found, for example, that the
McAllen Border Patrol station tracks family detention bed space and, if there are no beds available,
releases families with bus tickets and Notices to Appear.2® The Inter-American Commission on
Human Rights (IACHR) also concluded, “but for capacity limitations, all families would be
detained under current policy . . . No substantive criteria are used, nor is an individualized

22 DHS Press Office, South Texas ICE Detention Facility to House Adults With Children (July 31, 2014),
https://www.dhs.gov/news/2014/07/31/south-texas-ice-detention-facility-house-adults-children (Karnes, formerly an
adult-male facility, was repurposed and opened as a family detention center on August 1, 2014); ICE Newsroom,
ICE's New Family Detention Center in Dilley, Texas to Open in December (Nov. 17, 2014),
https://www.ice.gov/news/releases/ices-new-family-detention-center-dilley-texas-open-december (South Texas Family
Residential Center — that is, Dilley — slated to open December 2014).

2 HUMAN RIGHTS FIRST, FAMILY DETENTION: STILL HAPPENING, STILL DAMAGING 2-3 (Oct. 2015),
http://www.humanrightsfirst.org/sites/default/files/HRF-family-detention-still-happening.pdf (“If the pace of detention
continues as it has over the past month, DHS may hold 45,000 children and parents in family detention this year, as
compared to approximately 6,000 individuals who were detained last year.”). U.S. IMMIGRATION AND CUSTOMS
ENFORCEMENT, ICE ENFORCEMENT AND REMOVAL OPERATIONS REPORT: FISCAL YEAR 2014, at 3 (Dec. 19, 2014),
https://www.ice.gov/doclib/about/offices/ero/pdf/2014-ice-immigration-removals.pdf (“[F]amily units apprehended at
the border may be placed into expedited removal proceedings and detained. However, this process requires ICE to
maintain an increased level of fam